




















































APPENDIXB 

Regulatory 



REGULATORY CONTEXT 

The following provides a summary of federal and state regulatory jurisdiction over biological 

and wetland resources. Although most of these regulations do not directly apply to the site, 

given the general lack of sensitive resource, they provide important background information. 

Federal Endangered Species Act 

The USFWS has jurisdiction over federally listed threatened and endangered plant and animal 

species. The federal Endangered Species Act (ESA) and its implementing regulations prohibit the 

take of any fish or wildlife species that is federally listed as threatened or endangered without prior 

approval pursuant to either Section 7 or Section l 0 of the ESA. ESA defines "take" as "harass, 

harm, pursue, hunt, shoot, wound, kill , trap, capture, or collect, or to attempt to engage in any such 

conduct." Federal regulation 50CFR17.3 defines the term "harass" as an intentional or negligent 

act that creates the likelihood of injuring wildlife by annoying it to such an extent as to significantly 

disrupt normal behavior patterns such as breeding, feeding, or sheltering (50CFRl 7.3). 

Furthermore, federal regulation 50CFR17.3 defines "harm" as an act that either kills or injures a 

listed species. By definition, "harm" includes habitat modification or degradation that actually 

kills or injures a listed species by significantly impairing essential behavior patterns such as 

breeding, spawning, rearing, migrating, feeding, or sheltering (50CFR2 l 7.12). 

Sectionl0(a) of the ESA establishes a process for obtaining an incidental take permit that 

authorizes nonfederal entities to incidentally take federally listed wildlife or fish. Incidental take 

is defined by ESA as take that is "incidental to, and not the purpose of, the carrying out of another 

wise lawful activity." Preparation of a habitat conservation plan, generally referred to as an HCP, 

is required for all Section 1 0(a) permit applications. The USFWS and National Oceanic and 

Atmospheric Administration's National Marine Fisheries Service (NOAA Fisheries Service) have 

joint authority under the ESA for administering the incidental take program. NOAA Fisheries 

Service has jurisdiction over anadromous fish species and USFWS has jurisdiction over all other 

fish and wildlife species. 

Section 7 of the ESA requires all federal agencies to ensure that any action they authorize, fund, 

or carry out is not likely to jeopardize the continued existence of any species listed under the ESA, 



or result in the destruction or adverse modification of its habitat. Federal agencies are also required 

to minimize impacts to all listed species resulting from their actions, including issuance or permits 

or funding. Section 7 requires consideration of the indirect effects of a project, effects on federally 

listed plants, and effects on critical habitat (ESA requires that the USFWS identify critical habitat 

to the maximum extent that it is prudent and determinable when a species is listed as threatened or 

endangered). This consultation results in a Biological Opinion prepared by the USFWS stating 

whether implementation of the HCP will result in jeopardy to any HCP Covered Species or will 

adversely modify critical habitat and the measures necessary to avoid or minimize effects to listed 

species. 

Although federally listed animals are legally protected from harm no matter where they occur, the 

Section 9 of the ESA provides protection for endangered plants by prohibiting the malicious 

destruction on federal land and other "take" that violates State law. Protection for plants not living 

on federal lands is provided by the California Endangered Species Act. 

California Endangered Species Act 

CDFG has jurisdiction over species listed as threatened or endangered under Section 2080 of the 

California Fish and Game Code. Section 2080 prohibits the take of a species listed by CDFG as 

threatened or endangered. The state definition of take is similar to the federal definition, except 

that Section 2080 does not prohibit indirect harm to listed species by way of habitat modification. 

To qualify as take under the state ESA, an action must have direct, demonstrable detrimental effect 

on individuals of the species. Impacts on habitat that may ultimately result in effects on individuals 

are not considered take under the state ESA but can be considered take under the federal ESA. 

Proponents of a project affecting a state-listed species must consult with CDFG and enter into a 

management agreement and take permit under Section 2081. The state ESA consultation process 

is similar to the federal process. California ESA does not require preparation of a state biological 

assessment; the federal biological assessment and the CEQA analysis or any other relevant 

information can provide the basis for consultation. California ESA requires that CDFG coordinate 

consultation for joint federally listed and state-listed species to the extent possible; generally, the 

state opinion for the listed species is brief and references provisions under the federal opinion. 



Clean Water Act, Section 404 

The COE and the U.S. Environmental Protection Agency regulate the placement of dredged or fill 

material into "Waters of the United States" under Section 404 of the Clean Water Act. Waters of 

the United States include lakes, rivers, streams, and their tributaries, and wetlands. Wetlands are 

defined for regulatory purposes as "areas inundated or saturated by surface or groundwater at a 

frequency and duration sufficient to support, and that under normal circumstances do support, a 

prevalence of vegetation typically adapted for life in saturated soil conditions" (33 Code of Federal 

Regulations [CFR] 328.3, 40 CFR 230.3). 

The COE may issue either individual permits on a case-by-case basis or general permits on a 

program level. General permits are pre-authorized and are issued to cover similar activities that 

are expected to cause only minimal adverse environmental effects. Nationwide permits (NWP's) 

are general permits issued to cover particular fill activities. All NWP's have general conditions 

that must be met for the permits to apply to a particular project, as well as specific conditions that 

apply to each NWP. 

Clean Water Act, Section 401 

Section 401 of the Clean Water Act requires water quality certification and authorization of 

placement of dredged or fills material in wetlands and Other Waters of the United States. In 

accordance with Section 401 of the Clean Water Act, criteria for allowable discharges into surface 

waters have been developed by the State Water Resources Control Board, Division of Water 

Quality. As such, proponents of any new project which may impair water quality as a result of the 

project are required to create a post construction storm water management plan to insure offsite 

water quality is not degraded. The resulting requirements are used as criteria in granting National 

Pollution Discharge Elimination System (NPDES) permits or waivers, which are obtained through 

the Central Valley Regional Water Quality Control Board (RWQCB). Any activity or facility that 

will discharge waste (such as soils from construction) into surface waters, or from which waste 

may be discharged, must obtain an NPDES permit or waiver from the RWQCB. The RWQCB 

evaluates an NPDES permit application to determine whether the proposed discharge is consistent 

with the adopted water quality objectives of the basin plan. 



California Fish and Game Code, Sections 1600-1616 

Under the California Fish and Game Code, Sections 1600-1616 CDFG regulates projects that 

divert, obstruct, or change the natural flow or bed, channel, or bank of any river, stream, or lake. 

Proponents of such projects must notify CDFG and enter into streambed alteration agreement with 

them. 

Section 1602 of the California Fish and Game Code requires a state or local government agency, 

public utility, or private entity to notify CDFG before it begins a construction project that will: (1) 

divert, obstruct, or change the natural flow or the bed, bank, channel, or bank of any river, stream, 

or lake; (2) use materials from a streambed; or (3) result in the disposal or deposition of debris, 

waste, or other material containing crumbled, flaked, or ground pavement where it can pass into 

any river, stream, or lake. Once the notification is filed and determined to be complete, CDFG 

issues a streambed alteration agreement that contains conditions for construction and operations 

of the proposed project. 

California Fish and Game Code, Section 3503.5 

Under the California Fish and Game Code, Section 3503.5, it is unlawful to take, possess, or 

destroy any birds in the orders Falconiformes (hawks, eagles, and f1acons) or Strigiformes (owls). 

Take would include the disturbance of an active nest resulting in the abandonment or loss of young. 

Migratory Bird Treaty Act 

The federal Migratory Bird Treaty Act (MBTA) prohibits the taking, hunting, killing, selling, 

purchasing, etc. of migratory birds, parts of migratory birds, or their eggs and nests. As used in 

the MBTA, the term "take" is defined as "to pursue, hunt, shoot, capture, collect, kill, or attempt 

to pursue, hunt, shoot, capture, collect, or kill, unless the context otherwise requires." Most bird 

species native to North America are covered by this act. 

Sensitive Natural Communities 

The California Office of Planning and Research and the Office of Permit Assistance (1986) define 

project effects that substantially diminish habitat for fish, wildlife, or plants, or that disrupt or 

divide the physical arrangement of an established community as significant impacts under CEQA. 


